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“No man is above the law and no man is below it, 


Nor do we ask any man’s permission when we require him to obey it.” 


Theodore Roosevelt 





DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 
WASHINGTON 25, D.C. 


AFCJA 


Message from The Judge Advocate General 1 November 1960 


All Judge Advocates 


1. The efficient operation of a judge advocate office requires continuing 
good management practices. Faced with a myriad of legal tasks, the Staff 
Judge Advocate must budget his time, delegate wisely, and assign priorities 
to all projects and actions. 


2. There is no magic formula from which we can develop and dispense 
“instant” legal service. The exacting nature of our profession requires 
careful analysis and, on occasion, painstaking research before proper 
advice can be rendered or a decision formulated. For this reason it be- 


hooves us as office managers to gain maximum utilization from our per- 
sonnel and available time. The “Staff Judge Advocate” sign on the door 
means “Chief Administrator” as well as “Chief Lawyer.” 


3. I believe it necessary that we survey the overall operation of our re- 
spective firms. In this way, and by freely exchanging proven timesaving 
methods with other offices, we can achieve that efficiency which will provide 
a solid basis for our service as lawyers in the ever-increasing complexity 
of our modern Air Force. 


Mah nnrger 
Aine: eee 


Major General, USAF 
The Judge Advocate General 
United States Air Force 
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Statement of the Problem 


Since its introduction in its present form 
into the Uniform Code of Military Justice 
(hereafter referred to as the Code), Article 
31/1 has provided a fertile field for judicial 


The author is a member of the Bar of the Supreme 
Court of Ohio. 


1 Article 31, Uniform Code of Military Justice, 
10 USC Section 831. All article references, in both 
text and footnotes, are to the Uniform Code. All 
paragraph references are to the Manual for Courts- 
Martial (1951) (hereafter referred to as _ the 
Manual). 

2A “Sanity Board”, as referred to in this paper, 
is a board of one or more medical officers created 
pursuant to Par. 121. For further information as 
to the purpose and procedure of such boards, see 
AFM 160-42 (TM 8-240). 

3 United States v Biesak, 3 USCMA 714, 14 CMR 
132, at 140. The issue referred to by the court in that 
case does not seem to be precisely the same as that 
raised by this paper, although it is closely related. 
The court was apparently referring to the Constitu- 
tional problems that would be raised by attempting 
to compel the accused to give statements necessary 
for a psychiatric examination. A military court 
must first face the problem posed by the statutory 
requirements of the Code. Even though it may be 
constitutionally permissible to compel an accused 
to speak to a psychiatric examiner (a conclusion 
which seems highly doubtful), the provisions of 
Article 31 must first be construed to determine if 
they present a more rigorous requirement. The 
necessity for a warning, of course, implies the right 
to refuse to speak. For a brief but interesting com- 
ment on the right to compel a defendant to submit 
to a psychiatric examination, see, an article by Mr. 
John P. MacKenzie in the Washington Post dated 
30 April 1960. The article was prompted by a recent 
trial in the District of Columbia. 
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THE APPLICATION OF ARTICLE 31 
TO SANITY BOARD PROCEEDINGS 


Joseph E. Mullaney, Jr. 


interpretation. Over the years most of the 
problems raised by the application of the 
Article have been dealt with and resolved 
in one form or another. There is, however, 
at least one important area where a problem 
of the application of Article 31 remains; 
namely, the necessity for a warning pur- 
suant to Article 31(b) by members of Sanity 
Boards? to individuals being examined by 
such boards. Although the United States 
Court of Military Appeals (hereafter re- 
ferred to as CMA) has been faced with the 
issue at various times, it has not been re- 
quired to decide it. The Court has done no 
more than indicate that this general area is 
“veiled in uncertainty.” ® 

The problem arises despite the fact that 
the article seems to apply by its terms to all 
persons subject to the Code when questioning 
those accused or suspected of offenses. Its 
provisions have not been taken literally, and 
exceptions have been grafted onto the sta- 
tutory terms when CMA has felt that such 
action was justified by the language, the his- 
tory and the purpose of the provision.‘ The 
real question to be considered is whether 
CMA could be convinced that an exception is 
called for when a Sanity Board is conducting 
an examination. 

It is the purpose of this paper to discuss 
this problem in the light of recent decisions. 
The discussion is intended primarily to de- 
termine the decision that probably would be 
reached if the issue were to be presented to 
the Court at the present time. To this end, 


4 See cases cited noted 7, infra. 





the cases providing necessary background for 
an understanding of Article 31 in general 
and this problem in particular will first be 
discussed. Rather extensive consideration 
will then be given to a recent CMA decision, 
before a final conclusion is reached. 


The Background 


a. Cases Construing Article 31(b). 

The provisions of Article 31(b)° are 
apparently clear both in regard to the indi- 
viduals affected and the subject matter con- 
cerned. It applies by its terms to every per- 
son subject to the Code, since it prohibits any 
such person from doing certain acts without 


5 ART. 31. Compulsory self-incrimination prohib- 

ited. 
. .. (b) No person subject to this code shall inter- 
rogate, or request any statement from, an accused 
or a person suspected of an offense without first 
informing him of the nature of the accusation and 
advising him that he does not have to make any 
statement regarding the offense of which he is ac- 
cused or suspected and that any statement made by 
him may be used as evidence against him in a trial 
by court-martial ... 

6 United States v Souder, 11 USCMA 59, 28 CMR 
283. 

7 See, United States v Souder, supra note 6 (con- 
curring opinions); United States v Gibson, 3 
USCMA 746, 14 CMR 164; United States v Josey, 
3 USCMA 767, 14 CMR 185; United States v 
Dandaneau, 5 USCMA 462, 18 CMR 86; cf. United 
States v Volante, 4 USCMA 689, 16 CMR 263. 

8 United States v Johnson, 5 USCMA 795, 19 CMR 
91; United States v Schilling, 7 USCMA 482, 22 
CMR 272; cf. United States v Creamer, 1 USCMA 
267, 3 CMR 1. 

® United States v Souder, 11 USCMA 59, 28 CMR 
283. 

10 Cf. United States v Dandaneau, 5 USCMA 462, 
18 CMR 86. 

11 United States v Souder, supra note 9 (concur- 
ring opinion). 

12In his concurring opinion in United States v 
Souder, supra note 9, Judge Latimer cited United 
States v Johnson, 5 USCMA 795, 19 CMR 91, as 
authority for the proposition that such a requirement 
does exist. The Johnson case relied, in turn, on 
United States v Gibson, 3 USCMA 746, 14 CMR 
164, which is cited by Judge Latimer as authority for 
the requirement of “officiality.” For an early state- 
ment of Judge Latimer’s views, see United States 
v Wilson and Harvey, 2 USCMA 248, 8 CMR 48 
(dissenting opinion). 
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proper warning. The acts specified are “‘in- 
terrogating or requesting any statement.” 
It indicates the individuals to whom the pro- 
tection of the Article is given, namely, “an 
accused or a person suspected of an offense.” 
The Article then continues to specify the type 
of warning that must be given before such 
persons ask questions of such individuals. 

In recent cases Judge Ferguson has in- 
dicated that he believes a literal approach to 
the interpretation of the provisions of the 
Article is appropriate. To determine the 
applicability of the warning requirements, 
he examines the facts to determine if the 
questioner is a person subject to the Code. 
He then asks the further question, Was the 
individual questioned accused or suspected 
of an offense? If these two tests are met, he 
believes that the appropriate advice must 
be given.® 

It seems clear, however, that the other 
two members of the Court require that an 
additional finding be made before the Code 
provisions come into play. Chief Judge 
Quinn and Judge Latimer have insisted that 
there is some element of “officiality” which is 
a prerequisite to a holding that a warning is 
required.’ The Court has not indicated with 
any degree of certainty the boundaries of this 
concept, which perhaps does not lend itself 
to precise delineation. However, the general 
test seems to be the purpose of the ques- 
tioner, rather than his position. If the pur- 
pose is personal, the Code provision does not 
apply.’ If the purpose is to obtain evidence 
to be used in a disciplinary or criminal pro- 
ceeding, the required warning must be 
given.® Between these extremes there are 
countless variations, the most troublesome 
being the case where the questioner may have 
many purposes.!°? 

Judge Latimer has suggested that in ad- 
dition to the requirements just mentioned, it 
is necessary that the individual asking the 
questions have official duties in connection 
with crime detection or law enforcement.!! 
There is no indication that this requirement 
has been accepted by his fellow jurists, and 
Judge Latimer himself seems to equate this 
test with the requirement of “officiality.”’ !* 
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Of course, the position occupied by the ques- 
tioner is relevant to a determination of his 
purpose in asking the questions. If he occu- 
pies an official position in connection with 
law enforcement or crime detection, this 
would be some evidence that the questioning 
meets the test of “officiality.” 


Thus, it would seem that in addition to 
finding literal compliance with the terms of 
the Code provision, it is necessary also to find 
that there was an element of officiality in 
connection with any questioning that took 
place.!® This would be true, even though 
Judge Ferguson might dissent.!* This back- 
ground is important because it indicates the 
approach that a majority of the court would 
probably take in resolving the issue under 
consideration. 


b. Cases Involving the Same or Similar 
Issues. 


With this general background we can 
more readily consider the cases which have 
dealt with the specific issue raised by this 


13 Jn reading in the requirement of officiality, the 
court was supported by the language of the code pro- 
vision itself. The words “interrogate” and “request 
any statement” suggest formal questioning. Further, 
the necessity that the interrogator advise the indi- 
vidual being interrogated of the nature of the ac- 
cusation implies that charges or at least official 
suspicion has arisen. Cf. United States v Haskins, 
11 USCMA 365, 29 CMR 181. The position finds 
some favor also in the legislative history. See the 
discussion in all three opinions in United States v 
Gibson, supra note 12. 

14 Cf. United ‘States v Green, 7 USCMA 539, 23 
CMR 8 (concurring opinion). 

15 The certified question which prompted the dis- 
cussion pertained to the weight to be given to the 
testimony of psychiatric experts, some of whom had 
interviewed the accused man and some of whom had 
not. This will probably be the main problem that 
will arise in cases in which the accused refuses to 
cooperate with the sanity board. Although the 
government witnesses indicated that they were not 
hampered by the lack of an interview, it is difficult 
to believe that this factor did not carry some weight 
with the Board of Review which held that the evi- 
dence failed to establish mental responsibility beyond 
a reasonable doubt. 

16 See also, United States v Thorpe, 9 USCMA 705, 
26 CMR. 485. But see, United States v Kelley, 7 
USCMA 587, 23 CMR 48. 
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article. In one form or another the problem 
has been presented to both CMA and a num- 
ber of boards of review. In United States v 
Bunting, 6 USCMA 170, 19 CMR 296, the 
Court acknowledged the existence of the 
problem, but the majority refused to rule 
on it since it was not squarely before them. 
In that case the accused had refused to talk to 
the members of a sanity board on the advice 
of counsel. The silence of the accused does 
not appear to have been a decisive factor 
since the accused claimed amnesia for the 
period during which the acts occurred, and 
there was an abundance of records and wit- 
nesses available to the prosecution psychia- 
trists. The government did not claim that its 
experts were unable to form a firm opinion 
as to the mental condition of the accused. The 
case indicates Judge Latimer’s feelings on 
the issue and also points out the potential 
problems involved if Article 31 advice is re- 
quired to be given.'® 


In another case, United States v Shaw, 9 
USCMA 267, 26 CMR 47, the Court found 
that there had been a waiver of any right to 
assert an alleged violation of Article 31.'* 
The accused had not objected to the testi- 
mony of the psychiatrist who had examined 
him without giving the required warning 
and, in fact, the accused had made use of 
some portions of the doctor’s testimony. 
Thus, the Court did not have to decide the 
underlying issue. 

In a number of similar cases boards of 
review have dealt with the same type of 
problem. In NCM 262, Barnes, 13 CMR 552, 
a Navy board held that a medical officer may 
obtain a clinical history in order to establish 
the significance of physical findings which 
may otherwise be indeterminate. The board 
noted that any statements made by the ac- 
cused to the doctor were admitted in evidence 
for a limited purpose only, and, further, that 
the statements were elicited by defense coun- 
sel. It added, however, that presumably the 
statements made were incriminating, and 
they formed the basis for the doctor’s opin- 
ion. The board’s decision does not indicate 
the circumstances surrounding the medical 
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examination other than the fact that it was 
directed by the executive officer who sus- 
pected that the accused was using dope. It 
appears reasonable to conclude that the medi- 
cal officer was given reason to know that the 
individual he was examining was a suspect. 
There is no discussion of the issue and no 
authorities are cited. The decision is of 
small value except that it indicates the cir- 
cumstances under which this type of problem 
can arise. 


In another Navy case, NCM 327 (sup 
d), Chauncy 16 CMR 397, the board was 
faced with the precise issue under considera- 
tion. At the close of the case for the defense, 
the trial counsel moved for a mental exam- 
ination of the accused pursuant to Para- 
graph 121. The motion was granted and the 
accused was examined by a medical officer 
who interrogated the accused, presumably 
without giving the warning required by Arti- 
cle 31(b). The medical officer later testified 
to his opinion of the accused’s mental condi- 
tion—an opinion reached on the basis of the 
history related by the accused. No objection 
was made to the doctor’s testimony by trial 
defense counsel. In fact; counsel appears to 
have attempted to make use of the doctor’s 


17 The board referred to United States v Wilson 
and Harvey, 2 USCMA 248, 8 CMR 48, as holding 
that a failure to warn in accordance with Article 
31(b) constituted general prejudice. In that case, 
there had been a violation of 31(b) and statements 
had been admitted in evidence contrary to Article 
31(d). The court did indicate that “a departure 
from the clear mandate of the Article” would be con- 
sidered generally prejudicial (at page 55). It is not 
clear whether it meant that a violation of 31 (6b) 
alone would be sufficient grounds for reversal even 
though no statements are admitted in violation of 
31(d). Judge Latimer, in his dissenting opinion, 
suggests that it was the admission of the statement 
which was error per se. It seems clear that not every 
violation of Article 31(b) calls for reversal. United 
States v O’Brien, 3 USCMA 105, 11 CMR 105; ACM 
11221, Blankenship, 20 CMR 881. 

18 If this rationale seems familiar, compare the 
holding in NCM 262, Barnes, 13 CMR 552. Although 
the members of the boards in the two cases were not 
the same, there is a striking similarity in language 
in the two decisions. Barnes, supra, was reviewed 
only six (6) months before this decision. 


6 





testimony to some extent. Although any 
right to object would appear to have been 
waived, the board continued to consider the 
problem. It indicated, first, that the accused 
was not compelled to incriminate himself in 
violation of Article 31(a). After concluding 
that no statements made by the accused were 
admitted on the issue of guilt and pointing 
out that the voluntariness of the statements 
made by the accused was not in issue, the 
board considered the contention that the doc- 
tor’s testimony should have been excluded 
since he did not give the warning required 
by Article 31.17 The board felt confident that 
the contention was not well founded, holding 
that a medical officer, on duty as a medical 
officer, may question a patient in order to 
establish the significance of physical findings 
without first giving the warning required 
by Article 31(b).18 

The confidence of the board in itself 
seems somewhat misplaced. Whatever merit 
there may be to the general statement it 
makes, it has no relation to the facts of the 
case, since the medical officer was not at- 
tempting to determine the significance of 
physical findings. He was attempting to 
make a psychiatric diagnosis to assist a 
court-martial in resolving the issue of the 
accused’s sanity. 


In CM 387109, Reed, 21 CMR 355, an 
Army board of review held that a medical 
officer was required to give Article 31 advice 
to a suspected user of narcotics. In that case 
the individual had reported on sick-call at his 
own request, but he was examined at that 
time by the same medical officer who had 
examined him the night before at the time 
the arrest was made. The board appears to 
rely on the literal language of Article 31(b) 
as applying to all “persons subject to the 
Code” when questioning a “suspect.” 


In another Navy case, SF NCM 56 
01008, Saxton, 22 CMR 714, a board of re- 
view held that the provisions of Article 
31(b) were applicable to a medical officer 
who was investigating a report that the ac- 
cused was using marijuana. The board based 
its opinion on the fact that the medical officer 
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was not examining the individual in the 
course of routine medical duties; rather, he 
was investigating the reported use of drugs.’® 
It argued that Congress could not have in- 


tended that the application of Article 31 . 


should depend upon the garb of the question- 
ing officer. It is not clear exactly what point 
the board was making by this argument. If 
it meant that an official investigator could 
not put on the uniform of a medical officer 
and then question ah unsuspecting suspect, 
the board may well be right.2° However, if it 
means that the status of the individual asking 
the questions as a medical officer makes no 
difference, then the board is_ probably 
wrong.?! 

In another Army board decision, CM 
400805, Larkin, 27 CMR 766, it was argued 
by apvellate defense counsel that a military 
psychiatrist should not have been permitted 
to give his opinion which was based on state- 
ments made by the accused who had not been 
given proper advice under Article 31. The 
board refused to decide the question, holding 
that there was no prejudice, since the court 
had not received any admissions made by the 
accused. The decision stands on doubtful 
grounds, since statements made by the ac- 
cused apparently were used to enable the 
psychiatrist to form an opinion. Thus, in 
effect. the statements were used to obtain 
other evidence against the accused.22 Fur- 
ther, when evidence is obtained as the result 


19 The board appeared to attach some sinister 
significance to the word “investigation” and it im- 
plied that the investigation was for purposes other 
than medical. However, it would seem that the medi- 
cal officer could easily have had any number of 
legitimate medical reasons for examining the ac- 
cused. 

20 But cf. United States v Gibson, 3 USCMA 746, 
14 CMR 164. 

21 United States v Baker, 11 USCMA 313, 29 
CMR 129, discussed infra, pp. 9-12. 

22Cf. United States v Haynes, 9 USCMA 792, 
27 CMR 60. 

23 See the discussion of this point at note 17, 
supra, and at p. 11, infra. : 

2411 USCMA 313, 29 CMR 129. 

25 Cf. United States v O’Brien, 3 USCMA 325, 
12 CMR 81. 
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of a violation of Article 31, it may well be 
that prejudice is presumed and actual preju- 
dice need not be shown, even though no state- 
ments are admitted in violation of Article 
31(d).”8 


The Baker Case 


a. The Majority Opinion in United States 
v Baker.*4 
The accused was charged and convicted 
of being absent without leave and of the 
wrongful use of heroin. The findings were 
approved by the convening authority, and 
that action was affirmed by a Navy board of 
review. CMA allowed the petition for review 
to determine if the law officer erred in 
admitting into evidence the testimony of a 
medical officer which, the defense contended, 
was barred by Article 31. 


The accused had been taken into custody 
by the FBI on suspicion of being AWOL. 
On March 12 1959 he was given what appar- 
ently was a routine preconfinement physical 
along with six other prisoners. At the time 
of that examination it was noted by the 
medical officer that there were puncture 
marks on the veins in the accused’s arms. The 
officer later testified that at the time of the 
first examination he could not tell the reason 
for these marks. Either the same day or two 
days later the doctor obtained a clinical 
history from the accused which indicated 
that he had been using habit-forming drugs. 
On 14 March the accused reported to the 
same doctor complaining of nervousness and 
lack of sleep. At this time he was diagnosed 
as a user of narcotics on the basis of physical 
findings and the history. At no time did the 
doctor advise the accused in accordance with 
Article 31(b). 

On these facts, Judge Latimer, writing for 
himself and Chief Judge Quinn, concluded 
that the accused was seen on both occasions 
for medical purposes, and the medical officer 
did not suspect the accused of having com- 
mitted the offense concerning which he was 
questioned.”® Since the doctor did not suspect 
the accused of having committed the relevant 
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offense, the provisions of Article 31(b) were 
held not to be applicable. 

Apparently realizing the rather weak 
foundation in the record for this first con- 
clusion, the opinion continued to hold that 
even if the doctor suspected the accused of 
the offense in question, the provisions of 
Article 31(b) were not applicable, since 
the doctor’s primary purpose was to obtain 
information for legitimate medical reasons. 
This is acknowledged to be an exception to 
the literal language of the statute. However, 
it is argued that the purpose of the provision 
must be considered and any other construc- 
tion would lead to results that could not have 
been intended. It is argued that medical 
officers must be allowed to question patients 
freely for medical purposes, and if that is 
the “primary purpose,” Article 31 does not 
apply. 

Before reaching his decision, Judge 
Latimer disposed of an argument based 
upon Article 31, paragraph (d). This para- 
graph prohibits the use of statements ob- 
tained in violation of the Article. The opinion 
pointed out that there were no statements 
of the accused placed on the record. The 
Court stated that the only question was 
the application of Article 31(b), and it 
implied that if that provision was violated, 
reversal would be required. The Court did 
not indicate whether it was necessary to show 
actual prejudice or whether the theory of 
“general prejudice” was applicable. as it is 
in cases where statements are admitted in 
violation of Article 31(d).?¢ 

The Court also distineuished United 
States v Bunting, 6 USCMA 170, 19 CMR 


26 United States v Wilson and Harvey, 2 USCMA 
248, 8 CMR 48; United States v Williams, 10 
USCMA 578, 28 CMR 144. In Baker, actual preju- 
dice was evident, since the evamining doctor was a 
key prosecution witness. See also, note 17 supra. 

27 NCM 262, Barnes, 13 CMR 552 and CM 387109, 
Reed, 21 CMR 355. 

28 Based upon the references to the record in the 
opinions, Judge Ferguson seems to have the better 
of the argument on this point. It seems inconceivable 
that the doctor did not at least suspect the possibility 
that the accused had been using narcotics and, in 
fact, his testimony indicates as much. 
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296, on the grounds that the purpose of an 
examination in that case was to determine 
criminal] responsibility and not to determine 
proper medical treatment. Further, in that 
case, the accused was not only suspected, he 
was charged with an offense. Two other 
board of review cases?” were discussed in 
the light of these same considerations. The 
court appears to be asking: Was the indi- 
vidual accused or suspected of having com- 
mitted an offense? What was the purpose of 
the medica] examination? 


b. The Dissenting Opinion of Judge Fer- 
guson. 

Initially the dissent appears to be based 
upon a difference in interpretation of the 
record. Judge Ferguson concluded that there 
was ample evidence in the record to show 
that the medical officer did, in fact, suspect 
the accused of being a user of narcotics.?§ 
In discussing the purpose of the medical ex- 
amination, however, the dissent does not 
quite seem to meet the argument made by 
the majority. The dissent argued that the 
doctor’s inquiries were not made solely for 
medical purposes. The majority, however, 
had concluded that as long as the primary 
purpose of questioning was medical it was 
sufficient to exempt the interview from the 
requirements of Article 31. 


Finally, Judge Ferguson came to grips 
with the basic reasoning advanced by the 
majority to support their interpretation of 
Article 31(b). He was not persuaded that 
the arguments made are sufficiently compel- 
ling to justify a judicial exception to the 
terms of the Article. He argued that the 
requirement of a warning will come into play 
only rarely, since doctors will not normally 
suspect their patients of having committed 
offenses. Moreover, even in those cases 
where there is suspicion, the Judge felt that 
a warning will enable the individual to make 
a meaningful choice. Finally, he noted that 
the absence of a physician-patient privilege 
lends force to the proposition that the ac- 
cused should be given the protection of a 
warning. 


For purposes of this paper, the Baker 
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case is significant as indicating the approach 
that will be taken by the Court in resolving 
the issues of the application of Article 31 (b) 
to sanity board proceedings. The majority 
opinion makes clear that in such circum- 
stances the test is the two-fold one of sus- 
picion and purpose. Judge Ferguson would 
apparently go further and hold that the 
only test is suspicion. 


Conclusion 


The rationale of both opinions in the Baker 
case indicates that boards of medical officers 
acting pursuant to paragraphs 121 and 122 
of the Manual should be governed by the 
provisions of Article 31(b). In such cases 
the individual being questioned is neces- 
sarily suspected of something; in fact, he 
would usually be “accused.” Further, the 
primary purpose of the interrogation would 
not be to determine medical treatment but 
to assist in the disposition of criminal 
charges by determining mental responsi- 
bility. 


29 By referring to Judge Ferguson’s approach to 
this problem as based upon a literal reading of the 


Code, it is not intended to imply that such a method 


is necessarily founded on language and nothing more. 
It may well be that as a matter of interpretation, 
history and policy, the Judge has concluded that a 
literal, strict reading of the Code is required to give 
the protection intended by Congress. Cf. United 
States v Haskins, 11USCMA 365, 29 CMR 181 (dis- 
senting opinion). 


30 Cf. United States v Bunting, 6 USCMA 170, 
19 CMR 296, (Brosman, J., concurring opinion). 


31In some situations the defense counsel may be 
faced with difficult tactical decisions. If the prose- 
cution’s case on the merits is weak and yet there 
appears to be a fairly good chance that a sanity 
board will find the accused insane, a delicate choice 
may have to be made between supplying evidence 
of guilt and obtaining evidence of insanity. If the 
defense counsel already has a qualified psychiatrist 
who believes the accused is insane, the decision may 
be made easier. Even in that case, however, it may 
be desirable to obtain the opinion of the sanity 
board in an attempt to keep the matter from being 
referred to trial. It is doubtful whether a com- 
mander could be convinced to withhold action without 
having the opinion of a sanity board. 


JAG Bul, Nov. 60 


This holding seems inescapable whether 
the approach taken is that of Judge Fer- 
guson or that of Judge Latimer. Judge Fer- 
guson would probably hold simply that mem- 
bers of sanity boards are persons subject to 
the Code, and that anyone appearing before 
such a board would necessarily be suspected 
of an offense. Therefore, the language of 
the Code compels compliance.?® Chief Judge 
Quinn and Judge Latimer, on the other hand, 
would probably hold that the purpose of such 
boards is not medical, and since the indi- 
vidual being questioned would necessarily be 
a suspect, the provisions of Article 31(b) 
are applicable. The necessity for an inquiry 
into the purpose of the questioning would in 
turn be supported by an argument based 
upon the history of the Code provision and 
its underlying policy, as well as by the lan- 
guage of the Article itself. 


Contrary to the result that the Court would 
probably reach, it could be argued that such 
a holding would lead to incongruous situa- 
tions in that the accused could refuse to be 
examined by the prosecution’s psychiatrists 
while cooperating freely with his own.*° 


It seems, however, that such arguments 
are not persuasive. In the first place, the 
accused himself, through his counsel, will 
often request a sanity board hearing and 
cooperate fully with it. Secondly ,even if the 
board does give the required warning, the 
accused may well speak freely. If the accused 
is not represented, he may choose to do so 
without full consideration and awareness of 
the consequences. But even if he is repre- 
sented at this point in the proceedings, his 
counsel may advise that cooperation with the 
board is desirable. For example, if the evi- 
dence is such that there is no defense on the 
merits, a finding of insanity may be the 
only hope for: the defense.*! 


Further, in a number of cases an interview 
with the accused may not be of vital impor- 
tance. For example, the accused may have 
a true amnesia for the period of the crime, 
and there may be sufficient records, wit- 
nesses, and other relevant evidence to enable 
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the prosecution experts to form a firm 
opinion.*? In fact, it is known that in many 
cases sanity boards do not interview the 
accused as a matter of practice, unless some 
special factor makes such an interview neces- 
sary or desirable. In such cases the board 
members rely on the narrative summary pre- 
pared by the attending psychiatrist, along 
with any other records and information 
available.** 


In reply to the arguments just raised it 
still may be urged that in a given case the 
necessity for such a warning may unduly 
hamper the presentation of the government’s- 
case. If the accused refuses to cooperate with 


32 Cf. United States v Bunting, 6 USCMA 170, 
19 CMR 246. 


33 However medically sound such a_ procedure 
might be, as a practical matter, the absense of an 
interview with the accused cannot help but under- 
mine to some extent the testimony of the board mem- 
bers if such testimony proves necessary. Further, 
both the Code provisions and Air Force Manual 
160-42 suggest that an interview with the accused 
is required. 

34 Such disclosure would not violate any physician- 
patient privilege since the Code does not recognize 
such a privilege. Par. 151(c) (2). Further, even if 
there were such a privilege, under these circum- 
stances, it would probably be held to have been 
waived. United States v Shaw, 9 USCMA 267, 26 
CMR 47. 


35 This would, of course, be contrary to the general 
practice but would seem justified in view of the cir- 
cumstances. See Par. 53. 


36 AFM 160-42 (TM 8-240) has been in effect 
since May 1953 and presumably has been used as a 
guide by Air Force Sanity Boards. In fact, such 
boards have been urged to be guided by the manual. 
ACM 13277, Storey, 24 CMR 596, at 608. The manual 
indicates that the warning required by Article 31(b) 
should be given by the Board to the individual being 
examined. This appears relevant not only as bear- 
ing upon the question of interpretation, but also as 
indicating that apparently such advice has been 
given for years without disrupting orderly pro- 
cedures in cases where sanity is in issue. 
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the government’s psychiatrists, they may be 
unable to form an opinion as to the accused’s 
mental condition. At the very least, the lack 
of an interview would affect the weight to 
be given to any opinion which the psychia- 
trist would form. Since the prosecution has 
the burden of establishing sanity beyond 
reasonable doubt, in such circumstances the 
evidence may well fail to satisfy that burden. 

Even in such a case, however, the prosecu- 
tion is not powerless. The right to cross- 
examine can be used to the fullest extent to 
determine the basis for any opinion advanced 
by any defense witnesses. This would include 
a determination of any statements made by 
the accused to his own doctors.** Of course, 
if the accused himself takes the stand, he can 
be interrogated freely on matters relevant 
to his sanity as well as any other element of 
proof. Also, in such a case, permission could 
probably be obtained to have expert: wit- 
nesses present in the court room while either 
the accused or his witnesses are testifying 
on the issue of sanity.** In addition. it would 
seem perfectly permissible to place the ac- 
cused under observation for a reasonable 
period of time if that would prove helpful. 
While these methods might not be the most 
desirable or effective, they indicate that the 
requirement of a warning, with its implicit 
richt to refuse to talk, does not impose an 
intolerable burden on the government.*¢ 

Finally, it would have to be admitted that 
in a given case the requirement of a warning, 
coupled with a refusal to speak, could result 
in the government’s failure to establish its 
case. However, the conclusion that a warning 
is required seems compelled by the Code 
provision itself, the legislative history, and 
the CMA decisions in this area, especially 
the Baker case. Although such a conclusion 
may create situations where the defense will 
be given an undue advantage, it is believed 
that these cases will be rare indeed. 
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This exhibit of The Judge Advocate General’s Department, 
USAF, was displayed at the Statler-Hilton Hotel in Washington 
during the 1960 American Bar Association Convention. 


RECENT MALPRACTICE DECISIONS 


The failure of Missouri physicians to warn the emotionally ill, but 
not mentally incompetent, patients of dangers incident to their admin- 
istration of insulin shock treatments constitutes malpractice. The Missouri 
Supreme Court in the case of Mitchell v. Robinson, 4/11/60 (full cite not 
available) stated in part: 

In the particular circumstances of this record, considering the nature of 
[patient’s] illness and this rather new and radical procedure with its rather high 
incidence of serious and permanent injuries not connected with the illness, the 
doctors owed their patient the duty to inform him generally of the possible serious 
collateral hazards; and in the detailed circumstances there was a submissible fact 


issue of whether the doctors were negligent in failing to inform him of the dangers 
of shock therapy. 


A Kansas physician’s nondisclosure of such facts within his knowledge 
as are necessary to obtain a cancer patient’s intelligent consent to proposed 
cobalt irradiation treatment constitutes malpractice. The Kansas Supreme 
Court in Natanson Vv. Kline, 4/9/60 (full cite not available) adopted the 
rule of law as applied in Salgo v. Leland Stanford, 154 Cal. App. 2d 560, 
317 P. 2d 170. This rule compels disclosure by a physician of the probable 
consequences of certain treatment to assure that an informed consent of 
the patient is obtained. 
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PREVENTION OF ILLICIT INVESTMENT 
SOLICITATION ON MILITARY BASES 


Colonel William H, Ward, Jr. 
Alaskan Air Command 


The Securities Act of 19331 and the Se- 
curities Exchange Act of 1934? were intended 
to provide free, open, and honest markets 
for securities sold to the public, with respect 
to new issues marketed in interstate com- 
merce and all issues listed and traded on 
major stock exchanges, by requiring full 
disclosure of material facts and prohibiting 
the circulation of irrelevant, false and mis- 
leading statements concerning securities and 
their issuing companies. These laws, as 
amended, the rules of the Securities and Ex- 
change Commission,’ and other statutes ad- 
ministered by the Commission,‘ have made 
high pressure telephone solicitation, com- 
monly referred to as “boiler room” technique, 
a relatively unsafe practice in the United 


The author is a graduate of Northeastern Uni- 
versity Law School and member of the Massachusetts 
and United States Supreme Court Bars. 


115 U.S.C. § 77a-77aa. 

215 U.S.C. § 78a-78jj. 

317 C.F.R. Ch. II. 

4Public Utility Holding Company Act of 1935, 
15 U.S.C. §79; Trust Indenture Act of 1939, 15 
U.S.C., § 77aaa; Investment Company Act of 1940, 
15 U.S.C. § 80a; and the Investment Advisers Act of 
1940, 15 U.S.C., § 80b. 

5 Popular name for laws enacted in a majority of 
the states providing for protection of the public from 
investments in fraudulent companies, the first of 
which was enacted in Kansas in 1911. Many of the 
“Blue Sky” laws are ineffective in that they are 
limited chiefly to licensing of brokers and salesmen, 
and do not include the safeguards of registration 
requirements under Federal law and regulation. 

6 Air Force Regulation 110-4, 23 April 1959. 
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States, and have for the most part restricted 
the operations of dishonest promoters and 
brokers to intrastate transactions. 


The Air Force Judge Advocate, particu- 
larly if he*is assigned to an installation lo- 
cated in a state which has an ineffective or no 
“Blue Sky Law’ respecting speculative ven- 
tures and securities, is very likely to be 
aware of the activities of salesmen who ag- 
gressively solicit military personnel to pur- 
chase new issues. Unfortunately, in many 
instances, he first hears about these activities 
when a service member eligible for assist- 
ance® consults him for the purpose of dis- 
covering what legal remedies are available 
to the purchaser of a security against the 
broker or issuing company. From this first 
client or a subsequent client with a similar 
problem the judge advocate may be able to 
obtain a prospectus or other pertinent liter- 
ature concerning the company, its securities, 
as well as the promoters and brokers. 


A brief study of the prospectus and other 
brochures disseminated in connection with 
the issue will undoubtedly disclose that the 
security has not been registered with the 
Securities and Exchange Commission. Fur- 
thermore, the prospectus will contain a re- 
mark to the effect the issue of stock is 
“Offered to Domiciled Residents of the State 
OE atkinxtncztindicioriearias only.” limiting the com- 
pany and its underwriters to instrastate 
transactions. The chances are that if the 
purchaser questioned the propriety of the 
sale to him on the ground that he had not 
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lost his original domicile by virtue of his 
presence in the state in compliance with 
military orders, the broker would have come 
up with a glib answer to the effect that 
this statement meant only that he had to be 
actually in the state at the time of the 
transaction. 

There is, of course, an “intrastate” ex- 
emption from the registration requirements 
of the Securities Act.? However, this ex- 
emption is intended for -purely local enter- 
prises of a category in which military per- 
sonnel who did not intend to remain in the 
state after completion of their service would 
not ordinarily be interested. Resort to this 
exemption, for other than purely local ven- 
tures involving local investors, contravenes 
the purposes intended by Congress, and in 
the case of sales to military personnel dom- 
iciled in another state, under the guise of 
this exemption, deprives the purchasers of 
the protection afforded by the Securities Act. 

There are limited filing requirements 
which would permit solicitation of military 
personnel to participate in business ven- 
tures, notwithstanding their domiciliary sta- 
tus, where the amount of money being raised 
is less than $300,000 annually without the 
obligation of complying with full registra- 
tion with the Washington D.C. office of the 
Securities and Exchange Commission. A 
corporation and its underwriters in the 
State of Washington, for example. could 
comply with the reauirements of the Se- 
curities Act throuch the simple inexpensive 
Regulation “A” filing with the Seattle Re- 
gional Office, Securities and Exchange Com- 
mission.’ Even though limited, the filing 
under Regulation “A” would assure inves- 


715 U.S.C. § 77e(a) (11): 15 U.S.C. §77(b); 17 
C.F.R. § 230.220-230.260: 230.262. 

8 Letter, Regional Administrator, SEC, Seattle, 
Washington, 29 March 1960 (unpublished). 

® Air Force Pamphlet 34-4-4, 22 October 1959 and 
AFP 34-4-4A, 18 December 1959. 

1037 U.S.C. § 237a; 38 Comp Gen 710. 

11 Soldiers and Sailors Civil Relief Act of 1940 
(54 Stat 1182; 50 U.S.C. App 574(1). 

1217 C.F.R., Ch. II, Part 210. 

1315 U.S.C. § 77x. 
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tors, whether or not domiciled in the state, 
of receiving appropriate information essen- 
tial to the exercise of an informed judgment 
in making their purchases. 


The information required by Regulation 
“A” is frequently not available with respect 
to issues which are claimed by the promoters 
to be exempt from the requirements of the 
Securities Act on the basis of their sale ex- 
clusively to the residents of the state. Mili- 
tary personnel who aid brokers in circum- 
venting the law by submitting erroneous 
statements as to their domicile may be sub- 
ject to the loss of valuable legal rights 
and privileges otherwise guaranteed by law, 
and the imposition of liabilities which they 
may never have contemplated. Rights and 
privileges which may be lost are future 
bonuses and veteran’s benefits which might 
be received from the state where he has been 
domiciled.? Furthermore, in cases involving 
servicemen in Alaska and Hawaii, their 
actual domicile elsewhere may be subject to 
question, and upon determination that they 
are domiciled in Alaska or Hawaii, may 
suffer loss of their entitlement to foreign 
duty pay.’® Liabilities may include taxes 
which may be imposed by the state in which 
the serviceman has inadvertently acquired a 
new domicile." 


There are good reasons why many pro- 
moters do not want to file registration state- 
ments with the Securities and Exchange 
Commission. In registering they are required 
to disclose vital information'!? upon which 
the investors can make informed decisions 
as to the merits of the securities. If the 
promoter with dubious motives does register 
his securities, he runs the risk of prospective 
investors not buying them when they learn 
the truth by examining reports and certifi- 
cates filed with the Commission, or the pro- 
moter and other company officials face severe 
criminal penalties for false statements made 
in recistration applications, offering circu- 
lars, and other reports which must be filed 
periodically, or failure to submit required 
reports.'? 

Of course, the judge advocate will advise 
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his legal assistance client that registration 
of securities with the Securities and Ex- 
change Commission is no guarantee of the 
investment—either as to the safeguarding of 
the capital or making fabulous profits. How- 
ever, the fact that the issue is registered pro- 
vides the client with an opportunity to dis- 
cover some of the facts and assists him in 
making an’ informed decision as to the 
risk he may be taking in investing his money. 
The client will be advised to examine the 
offering circular, or so-called prospectus, 
very carefully to determine whether the 
literature indicates that: 


a. The company and its managers have 
no experience or business record of any con- 
sequence; hence the selling price of the se- 
curity is arbitrary and has no relationship 
to the actual value of the shares offered for 
sale. 

b. The business is a highly competitive 
one and there is a possibility that the com- 
pany may operate at a loss for several years. 

c. The officers and directors have not 
made any substantial personal monetary in- 
vestment in the company and in the event of 
failure will assume only a minimum risk. 

d. The officers, directors, underwriters, 
and other insiders, such as counsel, consul- 
tants or technical experts, will have the right 
to obtain or already have options to purchase 
shares in future years at less than the market 
price, which privilege is not afforded to other 
investors and which can only dilute the in- 
vestment to the purchaser’s financial detri- 
ment. 

After the client has examined the offering 
literature and has found the answers to the 
foregoing questions, he has at least some 
inkling as to the extent of the risk he is 
running in investing in a new enterprise. 

An important consideration for personnel 


14S.E.C. v Payne, (1940) 33 F Supp 988. 

15 §.E.C. v Payne, (1940) 35 F Supp 873. 

16 Blackwell v Bentsen, (1953) 203 F 2d 690. 

17 Llanos v U.S., (1953) 206 F. 2d 852; cert den, 
346 US 923, 98 L ed 416, 74 S Ct 310. 

18 S.E.C. v Variable Annuity Life Ins. Co., (1959) 
359 U.S. 65, 3 L Ed 2d 640, 79 S Ct 618. 
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of the lower grades, where frequently the 
investment is the only form of savings, is the 
marketability or redemption prospects in the 
event of a personal emergency. The author 
has noted many instances over a period of 
several years where airmen have learned a 
when the investment, designed to attract 
bitter lesson concerning “open end” mutuals 
purchasers in the low income brackets, is 
paid in on the installment plan. In the 
typical case where legal assistance is sought 
the client has an immediate need for money, 
but when he seeks to cancel the plan he dis- 
covers that he is not entitled to much or 
any refund because underwriting fees and 
the salesman’s commission have been de- 
ducted from the initial installments. While 
the foregoing observation is strictly valid 
only as to open end mutual funds, the in- 
vestor in shares of common stock in any new 
enterprise may find himself in a position 
where his securities are not readily market- 
able, if at all, and the only hope for preser- 
vation of his capital is an ability and willing- 
ness to keep them in a safe deposit box for 
several years. 


What has been said about securities here- 
tofore is equally applicable to many other 
forms of investment, even though designated 
by the promoters with another name either 
innocently or with intent to circumvent the 
registration requirements of the Securities 
Act. Such innovations which have been 
treated as investment contracts by the courts 
are: shares in a fishing boat,'!* a contract to 
purchase foxes left on the vendor’s ranch," 
leasing of orchard tracts concurrent with 
entering into a management contract with 
an affiliated company,'® giving of a promis- 
sory note or evidence of indebtedness,'? and 
variable annuity policies.'1* Indicative of 
legislative intent, and judicial zeal in carry- 
ing out Congressional will to prevent the 
thwarting of the policy requiring registra- 
tion, is a recent holding that a bank attempt- 
ing to sell newly issued stock as collateral 
for loans are “underwriters” subject to the 
prohibition against public sales of stocks not 
registered, even though the bank had no deal- 
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ings with the company and received the se- 
curities from a stockholder.’® Another recent 
Federal Court decision holds that public sales 
of notes secured by mortgages, concurrent 
with contracts to provide collecting, screen- 
ing, processing, repurchasing and reselling 
services, constitute sales of securities com- 
ing within the scope of the Securities Act.?° 
In construing what offerings are public, the 
fact that the potential buyers are included 
in a rather restricted group, such as em- 
ployees of a corporation, does not necessarily 
indicate the sales of securities are private 
transactions. In such cases the possibilities 
for the exercise of pressure and imposition 
exist, and the courts have held that an of- 


fering “to be public need not be open to the 
whole world.’’?! 


While the so-called intrastate exemption 
provided by the Securities Act?? would not 
be applicable in most instances of sales to 
military personnel because of the transitory 


19 S.E.C. v Guild Films Co., Inc., (1960) 
© De cece: ..... (CA2) 28 LW 2590, 2591. 
20 S.E.C. v Los Angeles Trust Deed & we 
Exchange (1960) (USDC, So. Calif) 
OND rocks, , 28 LW 2608. 

°1S.E.C. v Raieies Purina Co. (1953), 346 U.S. 
119, 97 L ed 1494, 73 S Ct 981. 

22 See Note 7. 

2315 U.S.C. § 77e. 

24 Fratt v Robinson, et al (1953), 203 F. 2d 627. 

*5 Air Force Regulation 34-21, par 7b, 5 February 
1960. 

“6 Authorized by 15 U.S.C. § 780-3. 

°*7 Air Force Regulations 34-15, 23 June 1958; 
34-15A, 13 May 1960; par 7e AFR 34-21, 5 February 
1960, provides as follows: 

“e. Provision for Counseling. Commanders are not required 
to counsel the individual on the merits of the investment he is 
contemplating. The person being counseled will be advised that 
admission of the salsman to the base implies only that the 
agent’s employment by an authorized security dealer, broker, or 
mutual fund or investment firm has been verified, and that the 
Air Force does not endorse any plan, and that investments are 
made at the individual’s own risk. In addition: 

(1) Members interested in learning more about mutual 
funds, investment plans, and market securities in general should 
be invited to use such aids as books on these topics in base 
libraries and courses in investment securities and personal 
financial management available through the off-duty educational 
program. 

(2) Prospective purchasers should be aware that they might 
not receive as much as they have invested should they terminate 
an investment plan or fail to make deposits as agreed in pur- 
chase contracts within the first several years of original pur- 


(Continued on next page) 
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nature of the residence of the individuals to 
whom the securities are being offered, there 
are some instances of personnel serving in 
the state wherein they are domiciled. How- 
ever, even in these cases the use of any in- 
terstate instrumentality or any kind of a 
mailing, connected directly or indirectly with 
the issue, brings the transaction within the 
purview of the Securities Exchange Act.” 
In one case the defendant’s authorization and 
direction to a bank to write to another bank 
in the same state concerning the transfer of 
credits and forwarding of securities held in 
escrow made the Securities Exchange Act 
applicable.** Thus it appears that, except in 
relatively few situations, those who desire to 
promote crooked deals with servicemen, re- 
gardless of the devious methods employed to 
by-pass the law, find themselves subject to 
statutes and regulations administered by the 
Securities and Exchange Commission. 


Notwithstanding the machinery of the 
law designed to protect the public, swindlers 
have managed to cheat investors, including 
servicemen, of millions of dollars annually. 
However, on 5 February 1960, the Air Force 
adopted a measure which should curtail the 
peddling of worthless securities on military 
reservations.” In addition to having complied 
with the state or local licensing requirements, 
and having filed notarized statements iden- 
tifying all investment plans to be offered for 
sales, commanders must require that all 
brokers, securities, mutual fund or other 
stock salesmen be members of the National 
Association of Security Dealers?* prior to 
permitting any solicitations on an Air Force 
installation. In effect, the foregoing require- 
ment imposed by the Air Force affords the 
servicemen on military reservations, solicited 
to purchase securities, mutual funds and in- 
vestment plans, the safeguards of laws ad- 
ministered by the Securities and Exchange 
Commission. The Air Force Regulation does 
authorize educational rather than a protec- 
tive counseling on such matters by personnel 
services officers, albeit there is no require- 
ment that the individual be counseled on the 
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merits of the investment he 
plating.** 

Periodic briefings at Commanders’ Calls, 
at Family Orientation Courses or upon in- 
vitation or specially arranged should empha- 
size the importance of guarding against high- 
pressure sales tactics, the need for investi- 
gating before investing, and, above all, the 
desirability of seeking counsel from the Staff 
Judge Advocate and the Personal Affairs Of- 
ficer before being committed to the trans- 
action by either payment of money or signa- 
ture on a contract, or both.?* Such indoctrina- 
tions should be supplemented by periodic 
releases for daily bulletins and base news- 


is contem- 


27 Continued 

chase. As a general rule, neither life insurance contracts nor 
certain types of mutual funds have any cash value until the 
end of the second year. Counselors should advise the investor 
to carefully screen information about plans that are considered 
as contracts, or “front-end loading,’”’ where all or a major por- 
tion of the cost of administration, including salesman’s commis- 
sion, is deducted before the investor is credited with the full 
amount of his deposit. 

(3) Counselors should suggest a review of the relationship 
of the planned amount of regular investment against the pros- 
pective purchaser’s budget, with a view to minimizing losses 
that may result from withdrawal from the proposed investment 
plan. 

(4) Counselors have a responsibility to explain merits of 
investment in U.S. Savings Bonds, and in the case of airmen, 
the advantages of Airmen Deposits. 

(5) As a general rule, the counselor’s role with regard to 
investments will be regarded as educational rather than pro- 
tective. 

28 USAF JAG Bulletin, July 1959, Vol I, No. 38, 
p. 33. “Preventive Law.” 

29 See Note 26. 

30 Letter, Regional Administrator, S.E.C., Seattle, 


Washington, 13 May 1960 (Unpublished). 


16 





papers, particularly when personnel con- 
sultations and legal assistance inquiries re- 
veal that servicemen are being solicited to 
invest in a security issue not registered with 
the Securities and Exchange Commission or 
by a promoter who is not a member of the 
National Association of Security Dealers.*® 
Also, perusal of weekly bulletins published by 
local Better ,Business Bureaus will further 
alert the Staff Judge Advocate to security 
swindle activities in the area so that effective 
preventive notices can be disseminated to all 
members of the Command. If there is any 
appreciable turnover in personnel, the Staff 
Judge Advocate should give consideration to 
republication of preventive publicity periodi- 
cally in order to insure that newcomers are 
fully advised.*° Such notices for daily bulle- 
tins and base newspapers will not, of course, 
describe the securities or the promoters by 
name, but warning of the methods used in 
solicitation, as well as the fact that pur- 
chasers may lose their domiciliary status and 
resulting loss of bonuses, veteran’s rights 
and tax immunities, will ordinarily suffice to 
make the average serviceman hesitate before 
investing his savings in a highly speculative, 
if not fraudulent, scheme. If he hesitates and 
consults the Personnel Services Officer and 
Staff Judge Advocate, he will be in a better 
position to understand the risks involved in 
the investment and the meaning of the old 
legal maxim, “Let the buyer beware!” 
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THE SILVER PLATTER DOCTRINE REVISITED 


Major Daniel O’Leary 
Strategic Air Command 


On 27 June 1960 the United States Su- 
preme Court, invoking its supervisory power 
over the administration of criminal justice 
in the federal courts, formulated a new 
exclusionary rule of evidence. In Elkins v. 
United States! and the companion case of 
Rios v. United States? the court held that 
" . evidence obtained by state officers 
during a search which, if conducted by fed- 
eral officers, would have violated the defend- 
ant’s immunity from unreasonable searches 
and seizures under the Fourth Amendment 
is inadmissable over the defendant’s timely 
objection in a federal criminal trial.” It 
had long previously been established that 
evidence obtained by federal officers from an 
unlawful search is inadmissible in a federal 
criminal court, but that such evidence when 
obtained by state officers is not excluded from 
federal criminal trials, provided the local 
officers had not conducted the unlawful 
search in conjunction with or on behalf of 


The author is a graduate of the University of 
Nebraska Law School and a member of the Bars of 
the State of Washington and the United States 
Supreme Court. 


1364 U.S. 206, 80 Sup. Ct. 1437, 4 L Ed 2d 1669. 

2 364 U.S. 253, 80 Sup. Ct. 1431, 4 L Ed 2d 1688. 

3 Weeks v. United States, 232 U.S. 383, 34 Sup. 
Ct. 341, 58 L Ed 652; Byars v. United States, 273 
U.S. 28, 47 Sup. Ct. 248, 71 L Ed 520. 

4338 U.S. 25, 69 Sup. Ct. 1359, 93 L Ed 1782. 

5 MCM 1949, par. 188; MCM 1951, par. 152. 

6 ACM 1458, Worley (JC), 3 CMR (AF) 424; 
ACM 3558, Moorleghem (BR), 4 CMR (AF) 549; 
ACM 5009, Gilbert, 5 CMR 708; United States v. 
Dupree, 5 CMR 93. 

7UCMJ, Art. 36(a). 


JAG Bul, Nov. 60 


federal authorities.* The Weeks case turned 
on the judicial determination that the Fourth 
Amendment is directed solely toward the 
federal government and its agencies and does 
not reach state and local officials. In Elkins 
the majority of the Court, relying on Wolf v. 
Colorado,* determined that the Federal Con- 
stitution by virtue of the Fourteenth Amend- 
ment also prohibits unlawful searches and 
seizures by state officers. 


Obviously, the Elkins and Rios decisions 
are of importance to military lawyers. Since 
1949 the Manuals for Courts-Martial have 
stated that evidence obtained from an un- 
lawful search of the property of an accused 
“conducted or instigated by persons acting 
under the authority of the United States” is 
inadmissible in trials by courts-martial.® 
These provisions are, of course, in harmony 
with the federal rule announced in the Weeks 
case. Although the manuals are silent re- 
garding the admissibility of evidence ob- 
tained from unlawful searches conducted by 
state officials, an unbroken line of decisions 
has consistently held, in accordance with the 
additional holding of Weeks, that such evi- 
dence is admissible in courts-martial pro- 
vided the local officers had not acted for or 
on behalf of federal authorities.* Since the 
Elkins case extends the rule of exclusion of 
Weeks and the Manual for Courts-Martial 
to exclude evidence from an unreasonable 
search conducted by state officials, the ques- 
tion is presented whether military courts 
are bound by the rule of Elkins. 


By virtue of authority granted by Con- 
gress,’ the President of the United States 
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prescribed that the rules of eviuence for 
courts-martial shall be those set forth in the 
Manual for Courts-Martial, and if the man- 
ual is silent, then the rules generally recog- 
nized in the trial of criminal cases in the 
federal courts will govern.® As indicated 
above, paragraph 152 of the manual restates 
the exclusionary rule of Weeks but is silent 
regarding the admissibility of evidence ob- 
tained from unlawful searches by state of- 
ficials, Accordingly, in this area the existing 
federal rules must prevail. Since Elkins 
overturned that portion of the Weeks case 
dealing with this matter, the basis for our 
military decisions holding evidence obtained 
from unlawful searches by local authorities 
to be admissible has been effectively removed. 
It is also noteworthy in this connection that 
within the United States the protection of 
the Fourth Amendment against unreason- 
able searches and seizures applies to service- 
men and their property outside the limits 
of a military reservation.® Since the Supreme 
Court has now taken the position that the 
Fourth Amendment extends to the conduct of 
state and local officials, it can hardly be 
denied that the property of servicemen lo- 
cated off base is protected against unreason- 
able searches by state or local officials. 


In each trial by court-martial wherein 
the admissibility of evidence obtained from 
a search by state authorities is in issue, the 
court-martial must determine whether the 
state officials involved violated the Fourth 
Amendment. Of course, this determination 
will be made under federal law. The decision 
of the Court in Elkins by its terms does not 
extend to the auestion of admissibility of 
evidence procured by local authorities in 
violation of statute or court rule. Although 
not the subject of this paper. it is noted, 
as pointed out by Mr. Justice Frankfurter in 
his dissent in the Rios case. that the deter- 
mination of the Constitution question of 


8MCM 1951, par. 137. 
® ACM 11753, Walsh, 21 CMR 876. 
10 United States v. Rios, supra, 4 L Ed 1688, 1698. 


11 United States v. Gibson, 3 USCMA 746, 14 CMR 
164. 
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reasonableness is fraught with difficulty be- 
cause the “variegated judgments” of the 
Supreme Court on the subject have fre- 
quently turned on “dialectical niceties” 
rather than the fundamental considerations 
of civilized conduct basic to applications of 
the Due Process Clause.!° However, both 
military and federal courts have frequently 
passed upon the question of reasonableness 
in relation to searches by federal authorities 
and with no greater difficulty than is en- 
countered in other fields in which the Su- 
preme Court has expressed “fluctuating and 
uncertain views.” Furthermore, the military 
lawyer is not entirely unfamitiar with “varie- 
gated judgments,” “dialectical niceties” and 
“fluctuating and uncertain views” of federal 
and military courts. Accordingly, no par- 
ticular problem is anticipated in applying 
the rule of exclusion to searches conducted 
by state officials. 


An interesting question is whether the 
Elkins decision could appropriately be ex- 
tended to the rule of exclusion contained in 
Article 31(b) and (d) of the Uniform Code 
of Military Justice. In discussing this ques- 
tion it should be kept in mind that there are 
many obvious similarities involved in the 
two legal areas. First, both rules of evidence 
pertain to Constitutional provisions, that is, 
the Fourth and Fifth Amendments respec- 
tively. Second, the purpose of the Weeks rule, 
as well as the extension thereof in Elkins, 
is to compel law enforcement agents to re- 
spect the prohibition in the Fourth Amend- 
ment against unreasonable searches and 
seizures by removing any incentive to violate 
the amendment. It has been held by the 
United States Court of Military Appeals that 
the warning requirement of Article 31(b) 
was enacted by Congress to insure com- 
pliance by enforcement agents with the Fifth 
Amendment prohibition against compulsory 
self incrimination."! Third, under the Weeks 
rule the fruits of an unreasonable search 
by state or local authorities were not gen- 
erally excluded from federal courts or courts- 
martial. Similarly, the Congressional rule of 
exclusion in Article 31(b) and (d) does not 
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preclude the admission in evidence of con- 
fessions or statements taken by state or local 
officials who failed to give the prescribed 
warning, provided they were not acting on 
behalf of the military service.'* Also, as is 
true under the rule regarding searches, the 
fact that a confession or statement was taken 
by local officials in violation of local law 
does not preclude its admission in courts- 
martial." 

At first blush it may appear that the 
underlying reasons of public policy and 
“judicial integrity” which impelled the Su- 
preme Court to extend the Weeks rule to 
include unreasonable searches by local of- 
ficials might likewise be utilized to extend 
the rule of Article 31(b) to persons other 
than those subject to the Uniform Code of 
Military Justice. The short answer is that 
an extension could only lawfully be accom- 


12 United States v. Grisham, 4 USCMA 694, 16 
CMR 268; United States v. Holder, 10 USCMA 448, 
28 CMR 14; United States v. Dial, 9 USCMA 700, 
26 CMR 480. 

13 United States v. Dial, supra. 

14U.S. Const., Art. I, §8, C1 14; UCMJ, Art. 
36(a); ACM 1458, Worley (JC), supra. 

15 Toth v. Quarles, 350 U.S. 11, 76 Sup Ct. 1, 100 
L Ed 8. 


plished by Congress. As pointed out earlier 
herein, the exclusionary rule announced in 
Elkins is a court-developed rule of evidence, 
whereas that in Article 31(b) and (d) isa 
statutory rule. It is rather fundamental that 
the United States Supreme Court’s super- 
visory authority over the administration of 
criminal justice in the federal courts does 
not extend to nullifying clearly-expressed 
statutory provisions regarding the govern- 
ment “of the land and naval forces.’’'* Courts- 
Martial are not a part of the federal judicial 
system in the sense of Article III of the 
Federal Constitution, but rather derive their 
jurisdiction from Congress through Article 
I of the Constitution. Article 31(b) by its 
terms applies only to those persons subject 
to the code, and the Court of Military Ap- 
peals has properly refused to extend it to 
require such a warning by local or federal 
officials who are not acting on behalf of the 
services, In limiting the application of Ar- 
ticle 31(b), Congress was undoubtedly well 
aware of the impracticability of requiring 
compliance therewith by the various foreign, 
federal, state, and local officials to which our 
service personnel around the world are 
exposed. 
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PROBLEMS INVOLVING THE DISPOSITION 
OF HOMOSEXUALS IN THE SERVICE 


Mr. John A. Everhard 
Headquarters USAF 


A typical homosexual case usually begins 
with a report from some source that a serv- 
ice member has participated in or solicited 
a homosexual act. The forms such acts may 
take, and sexual aberrations in general, are 
almost as varied as the mind can conceive, 
but this article will not attempt a detailed 
discussion of the medical or psychiatric as- 
pects of the problem. Once it is determined 
that a case governed by Air Force Regula- 
tions 35-66 exists, what course of action fol- 
lows? What are the rights and privileges of 
a respondent? Should the individual be 
eliminated from the service or can some 
other action be taken? 

First, the service records of homosexuals 
disclose generally that homosexuality per se 
has no relationship to ability to perform 
good military service. They come from all 
strata of society, there are no reliable out- 
ward physical characteristics, no common 
special abilities or disabilities. This being 
the case, why the uniform service policy of 
prompt elimination from the military? 

Once an individual is branded as a homo- 
sexual, he becomes a pariah—an outcast. 
This result is not in any way attributable 
to the military services; it is nothing more 
than the prevailing moves of our society. 
Once known, he is shunned, even by his 
fellows. He cannot command respect—he is 
the object of scorn, derision, sometimes pity. 
To be called a “sodomist” in back alley lan- 
guage is the most degrading and inflamma- 
tory of insults. The “homo” is a distracting, 


The author is a graduate of Southeastern Uni- 


versity and a member of the District of Columbia 
and Virginia Bars. 
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disturbing element in an organization where 
distractions and disturbances can have no 
place at the risk of the loss of discipline. 
This price no military organization can pay. 

In addition to strong moral and social 
taboos, sexual perverts are a corrosive influ- 
ence because they must have partners and 
often prey on the youthful, naive, or greedy. 
Hence they are conducive to a general low- 
ering of the moral fiber of the military com- 
munity. They are, in short, military lia- 
bilities and must be discharged. 

What about cures? First of all, it is not 
primarily a service responsibility. Second, 
the prognosis is almost uniformly poor. An 
experienced Army psychiatrist stated that 
it would be about as difficult to convert a 
confirmed homosexual to heterosexuality as 
it would be to convert a heterosexual to ho- 
mosexuality. It may be concluded that the 
military policy stands on firm ground. 

Now, as to the law. First, in all United 
States civil jurisdictions, that which is con- 
demned is the homosexual act itself— 
sodomy, assaults, and the like. Of some in- 
terest in this area is that, except to the ex- 
tent that it might constitute disorderly con- 
duct, a number of states do not recognize 
homosexual acts between consenting females 
as criminal, and in some European countries 
homosexual acts committed in private be- 
tween consenting adults is not an offense. 
Some years ago it was recommended that 
this rule be adopted in Great Britain as well, 
but this has not been done. The theory seems 
to be that it is all right to steal from a 
thief, for sodomy has at least since Biblical 
times been denounced as wrongful. 
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The Uniform Code of Military Justice de- 
nounces the crime of sodomy as to both 
sexes.! and it is punishable by dishonorable 
discharge, total forfeitures, confinement at 
hard labor five years. This is relatively mild. 
In some places the punishment can be as 
much as life imprisonment. Also, bestiality, 
or carnal connection with an animal, is in- 
cluded in the Code definition of sodomy— 
this is generally not true of state law, where- 
in it is a separate offense. As a general prop- 
osition, courts-martial action is resorted to 
when the offense is aggravated—that is, one 
party was unwilling and performed the act 
through coercion, fraud, or duress. Other- 
wise, administrative procedures are usually 
resorted to because they are quicker. This is 
the real point of departure insofar as basic 
policy is concerned. The civil community, in 
general, denounces the homosexual act, as 
does the Uniform Code of Military Justice. 
The services, on the other hand, are more 
concerned with whether a person is a homo- 
sexual or not. Now there is one caveat in 
this—one drink does not make a person an 
alcoholic, but one act can constitute homo- 
sexuality insofar as the services are con- 
cerned. That is, one act is enough, and estab- 
lished homosexual tendencies, even without a 
proved act, under service regulations war- 
rant a discharge. 

In all the service regulations, homosexuals 
are divided into three categories: Class I, 
those involved in the commission of an of- 
fense wherein the other party was an un- 
willing participant, acting under force, du- 
ress, or fraud. This type case is the one 
usually referred for trial. Class I, those in- 
volving willing participants in an act or at- 
tempt. And Class III, where only pre-service 
acts or established homosexual tendencies 
without any overt act are involved. No dis- 
tinction is made between active and passive 


* Article 125, UCMJ. Although sodomy may be 
committed by a person with someone of the opposite 
sex, the term as used in this article contemplates 
the act as between persons of the same sex. Where 
opposites are involved -the homosexual regulation 
would, of course, be inapplicable. 
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participants, males and females, or officers 
and enlisted personnel, insofar as ultimate 
disposition is concerned, but there are some 
differences in procedure of an insignificant 
nature. 

In the Navy, for example, final decision 
is reserved to the Chief of Naval Personnel. 
In the Army and the Air Force, with respect 
to enlisted personnel authority is delegated 
to subordinate level. Also, as was true some 
years ago in the Army and the Air Force, 
discharge in the Navy is under regulations 
concerning unfitness and unsuitability. The 
Army and the Air Force cover the subject 
by separate regulations. During World War 
II, and until about 1950, discharge of homo- 
sexuals in the Army was covered in the un- 
fitness regulation, lumped along with ha- 
bitual offenders, etc. A separate regulation 
was published in January 1950 whereby 
determinations were made at Army Head- 
quarters. Under these regulations no per- 
sonal board appearance was granted as a 
matter of right, and, unless dishonorably 
discharged by court-martial, discharge if 
approved was for the most part under other 
than honorable conditions, although some 
exceptions were permitted. The Air Force 
Regulations followed the Army pattern, and 
today the two are very similar. The only 
reference to discharge of homosexuals in 
Department of Defense Directives appears 
to be contained in the Military Personnel 
Security Program directive, which provides 
only that persons addicted to sexual per- 
version will normally be discharged under 
other service directives unless security con- 
siderations are primary, even though such 
persons might be considered security risks. 

Once an identification has been made, and 
the case is determined to be one for ad- 
ministrative handling, all the services offer 
all personnel the opportunity to get out vol- 
untarily, with the understanding that an 
undesirable discharge may be awarded. In 
this connection, the character of discharge 
must be based on the member’s record of 
service—what may have transpired before 
service cannot be taken into account. This 
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provisio is a result of a recent Supreme 
Court decision in a security case. Bear in 
mind that this in no wise means we cannot 
discharge an individual—the rule goes only 
to the character of the discharge. If the 
member will not voluntarily request dis- 
charge, the case, after written notification to 
the individual, goes to a board of officers. 
This notification is important. It tells the 
respondent specifically what is being pre- 
sented against him, what his rights are, and 
what ultimate disposition might be made of 
his case. Although the point in the pro- 
ceedings at which this is done varies be- 
tween the services, all do provide counsel for 
the respondent—a qualified lawyer if one 
is available, or permit him to select counsel 
to represent him. A psychiatric or medical 
evaluation is required by all the services, to 
insure that there is no physical or mental 
defect involved. Finally, under all regula- 
tions the respondent is entitled to a board 
hearing if he wants it, before mature exper- 
ienced officers. 

The requirement for the selection of ma- 
ture experienced officers is a most important 
one. We are dealing here with an explosive, 
controversial, and emotional area. There may 
exist an underlying and. subconscious at- 
titude that makes it quite difficult to be ob- 
jective and wholly impartial when an ac- 
cusation is made, and a fear that a vote for 
retention in the service may be construed 
not as a vote on the evidence but as an indi- 
cation of sympathy toward homosexuality 
generally. Hence, careful selection of board 
members is vital to a fair and equitable 
hearing. 

The psychiatric evaluation is a_ special 
area requiring some knowledge and under- 
standing on the part of commanders, board 
members, recorders and counsel. The differ- 
ence between behavior characteristics and 
psychosis should be understood in evaluating 
psychiatric reports and testimony, and the 
meaning of psychiatric findings should be 
made clear. For example, the psychiatrist 
may report that a person “shows no evidence 
of homosexuality.” This does not necessarily 
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mean that the psychiatrist is stating af- 
firmatively that the person is not a homo- 
sexual, though counsel will often so argue. 
It does mean that the psychiatrist has found 
no evidence thereof as a result of what 
studies he has been able to make. Recorders, 
counsel and judge advocates should make cer- 
tain that psychiatric testimony is clearly, 
completely and correctly understood by the 
board and the commander. In other words, 
the psychiatrist on the stand can only answer 
the questions put to him. It is up to the 
recorder and counsel to ascertain the limita- 
tions of his examination and certainly of his 
conclusions. 

Evaluation of the evidence requires more 
than passing considerations. Here again, as 
in the case of board members, personal feel- 
ings of repugnance will frequently unavoid- 
ably color attitudes and statements of wit- 
nesses. Simple, clear-cut cases are not the 
kind which reach boards. Great care must be 
taken to insure that testimony is strictly 
factual and unembroidered, rather than 
imaginative description, false recrimination, 
fearful self-interest or vindictive character 
assassination. 

As to the hearing, the respondent is en- 
titled to be present with or without counsel, 
to exerise the right of challenge for cause, 
to hear the witnesses against him and cross- 
examine them (although as one learned law- 
yer once said, cross-examination is as often 
suicidal as it is homicidal), to present evi- 
dence in his own behalf, and to see the 
Government’s exhibits. He may take the 
stand and testify himself if he wishes—in 
general, fully and freely avail himself of 
every honest defense he may have. 

Now, it ofttimes happens that the board 
examines the complete file before the hear- 
ing. This is frequently viewed with alarm 
by counsel, who confuse the board with a 
jury as constituting a pre-judgment of the 
case. In the first place, the board is con- 
ducting an investigation, not a trial. In the 
second place, foreknowledge is not equivalent 
to forejudgment. No decisions are made nor 
votes taken until the respondent has put in 
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his evidence. Then and only then is the in- 
vestigation complete. 

Boards of Officers are adjured—but not re- 
quired—to adhere to the court-martial rules 
of evidence. This is another area in which 
counsel frequently raise objection. Some of 
the evidence, for example, may be technically 
hearsay—why should it be permitted? Well, 
the short answer to this relaxation of the 
rules of evidence is that boards do not have 
subpoena powers, Except as to that which is 
under military command control, a board 
cannot compel the attendance of witnesses, 
or the production of documents. Hence, they 
perforce sometimes must consider secondary 
evidence. But the answer lies deeper than 
that. Again, this is not a trial, but an in- 
vestigation, which, to be complete, must in- 
clude every avenue of exploration. Besides, 
the rules are not relaxed for the government 
alone, but also for the respondent, thereby 
enabling him to introduce evidence he could 
not otherwise possibly bring in, and could 
not bring before a court-martial. Finally, 
even though admissible, it is concededly 
weak evidence and can be given only such 
weight as it deserves. 

After the hearing, the respondent is ac- 
corded the further protection of successive 
reviews of the proceedings to insure that a 
fair, complete investigation has been con- 
ducted. Finally, a decision is made based on 
the whole record to either retain or discharge 
the member. 


The Judge Advocate General 
United States Air Force 
Major General Albert M. Kufeld 


And this is not yet all. The character of 
discharge awarded can be appealed by pe- 
tition to a discharge review board. The dis- 
charge itself can be appealed to a record 
correction board and even to the courts. 
For example, in 1952 the Air Force dis- 
charged a WAF on allegations of homosex- 
uality. After pursuing administrative rem- 
edies without success, she brought suit in 
the Court of Claims for back pay from the 
date of discharge on the ground that the dis- 
charge was invalid [Clackum v U. S. ............ 
<i Senne (1960) ]. The Court of Claims, 
viewing askance what they found to be 
denial of procedural rights, in particular a 
failure to advise her of the charges against 
her and denial of confrontation by the wit- 
nesses against her, overturned the discharge 
and awarded her back pay. 


The Clackum case illustrates clearly the 
lengths to which the Government has gone to 
protect the rights of the individual—and al- 
most solely at its own expense—in time, 
money and resources. No system involving 
human factors can be mathematically per- 
fect nor satisfy everyone. The true objective 
of law cannot be to eliminate error but to 
reduce it to the minimum, with equality of 
treatment to all. This objective the services 
seek to attain through the procedural rights, 
benefits and protection accorded under the 
homosexual discharge regulation. 


The Assistant Judge Advocate General 
United States Air Force 
Major General Moody R. Tidwell, Jr. 


Published by The Special Activities Group 
Chief: Lt. Colonel Carroll W. Kelley 
Editor: Major Carl W. Milzer 


The Air Force Judge Advocate General’s Bulletin is published bimonthly by the Office of The 
Judge Advocate General of the Air Force to provide a means for the exchange of ideas, 
experiences, and information. It contains a survey of important legislative, administrative, 
and judicial developments in military and related law fields. Articles, materials, and sug- 
gestions of items for publication are invited. Frank discussion of all relevant issues is en- 
couraged. Manuscripts and correspondence regarding editorial matters should be submitted 
to HQ USAF (AFCJA-30), Wash 25, DC (telephone OXford 7-6380). Views and opinions 
expressed in this publication are those of the authors, and they are not necessarily concurred 
in by The Judge Advocate General of the Air Force. 


JAG Bul, Nov. 60 23 





sv U. S. Government Printing Office: 1960 571320/58 








